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From: Joe Zisa
To: Greg D Apke
Subject: Re: USFWS Comment on Statewide Culvert Repair Agreement with ODOT
Date: Monday, October 09, 2017 11:29:22 AM

They are official and the full extent of comments from OFWO, including its field offices.   

Sent from my iPhone

On Oct 9, 2017, at 10:04 AM, Greg D Apke <Greg.D.Apke@state.or.us> wrote:

Joe –
 
Typically, we get agency comments on official letterhead, not that we need this, but I
was curious are these the official and the extent of comments USFWS has on this
culvert repair agreement between ODOT and ODFW?
 
Thanks, Greg
 
*******************************
Greg Apke
Oregon Department of Fish and Wildlife - Fish Division
Statewide Fish Passage Program Leader
4034 Fairview Industrial Drive SE
Salem, Oregon 97302
503-947-6228 (office)
503-931-4361 (cell)
greg.d.apke@state.or.us
ODFW Fish Passage Internet Access 
 
*******************************
 
From: Joe Zisa [mailto:joe_zisa@fws.gov] 
Sent: Friday, October 06, 2017 11:00 AM
To: Greg.D.Apke@state.or.us
Subject: USFWS Comment on Statewide Culvert Repair Agreement with ODOT
 
Mr. Apke:
 
I am forwarding the following comments regarding the subject agreement on behalf of
the U.S. Fish and Wildlife Service’s Oregon Fish and Wildlife Office (OFWO).  Please take
these comments into consideration as the agreement is discussed in upcoming Oregon
Fish Passage Task Force and Oregon Fish and Wildlife Commission meetings, and feel
free to contact me if you require additional information.
 
Thank You.  
 
 
USFWS—OFWO Comments

mailto:Greg.D.Apke@state.or.us
mailto:Greg.D.Apke@state.or.us
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Page 2, Section II, 4 c: Work with internal ODFW expertise and NOAA and USFWS as
needed to ensure that Habitat Category 1 habitats for rivers and streams are
adequately pre-identified.
 
Page 3, Section III, 3: Include information or reference to how the ODFW fish passage
restoration funds initial and per culvert amounts were figured (key to determining later
if conservation efforts were successful).
 
Page 3, Section III, 4:
 

Establish geographic service areas that ensure fish passage and aquatic
connectivity benefits are targeted to the same sub-basins and fishery
resources that have been impacted. This would maintain consistency
with the original regulation which states: "In-proximity" means within
the same watershed or water basin, as defined by the Oregon Water
Resources Department, and having the highest likelihood of benefiting
the native migratory fish populations, as defined by the Oregon
Department of Fish and Wildlife, directly affected by an artificial
obstruction. Consider establishing a multi-agency technical team to
provide review and feedback into the process.

 
Include details on how the culvert repair projects and conservation
projects will be quantified so as to later determine if offsets were
successful.

 
Recommend referencing official "Generally Accepted Accounting
Principles (GAAP)" and including what specific accounting practices that
will be used (recommend those standards promulgated by
Governmental Accounting Standards Board). 

 
Page 3, section III, 5: clarify how funding the ODOT Fish Passage Program is
different/separate than the ODFW program to which this agreement is subject and
how each will work together but separately track their efforts (the assumption is this
ODFW fund is for delay in repairs as per this agreement and the ODOT fund is for
offsetting impacts generally and part of a larger agreement);
 
Page 3, Section III, 6 a: Consider adding "or historically present, as described in Oregon
Revised Statute (ORS) 509.585, Oregon Administrative Rule (OAR) 635-412-0020, and
envisioned by the Oregon Plan for Salmon and Watersheds (Executive Order 99-01)" to
retain consistency with the original fish passage regulation.
 
Page 3, Section III, 8 – Clarify how the Liaison position is funded (i.e. with what funds; if
ODFW fish passage restoration funds or any fund account meant to offset impacts is
the source, it may complicate reporting).
 



Pages 4-5, Monitoring and Reporting:
 

Include species historically present as well as those currently present to
ensure impacts and opportunities are adequately accounted for and to
retain consistency with Oregon Revised Statute (ORS) 509.585, Oregon
Administrative Rule (OAR) 635-412-0020, and envisioned by the
Oregon Plan for Salmon and Watersheds (Executive Order 99-01).

 
Develop performance criteria for individual projects and for the
program as a whole.

 
Final report should include overall analysis of the program’s
effectiveness in meeting state fish passage rules, how funds were
spent, and how this program offsets impacts that are geographically
meaningful (the service area concept) and to a net benefit (as required
in ORS 509.585); include interrelated roles with other programs (e.g.
the ODOT Fish Passage Program fund mentioned in section III.5).

 
Overall: Suggest development of an Instrument (similar to those which govern In Lieu
Fee programs) to address program specifics which are lacking in the agreement and
provide for more robust program accounting.
 



 

 

 
 

October 9, 2017 

 

 

 

VIA ELECTRONIC MAIL - Greg.D.Apke@state.or.us 

 

Oregon Department of Fish and Wildlife Fish Passage Task Force 

c/o Greg Apke, ODFW Fish Passage Program Leader 

4034 Fairview Industrial Dr. SE 

Salem, OR 97303 

 

Re: Comments on Proposed Renewal of ODOT Culvert Repair Fish Passage Agreement 

 

Dear Mr. Apke and Members of the Fish Passage Task Force: 

 

 Please consider the following comments by WaterWatch of Oregon (“WaterWatch”) on 

the proposed renewal of the culvert repair/fish passage agreement between the Oregon 

Department of Fish and Wildlife (“ODFW”) and the Oregon Department of Transportation 

(“ODOT”). This proposal is on the Fish Passage Task Force agenda for October 20, 2017. 

 

WATERWATCH AND ITS INTEREST IN FISH PASSAGE 

 

WaterWatch is a private, nonprofit river conservation organization founded in 1985 and 

dedicated to protecting and restoring stream flow in Oregon. WaterWatch’s work also includes 

protection and restoration of fish passage, which often goes hand in hand with WaterWatch’s 

other work. WaterWatch has led several successful efforts to remove high-profile fish passage 

barriers, including Savage Rapids Dam, Gold Hill Dam, and Gold Ray Dam. 

 

OREGON’S FISH PASSAGE LAWS 

 

The basic command of Oregon’s fish passage law is that “a person owning or operating 

an artificial obstruction may not construct or maintain any artificial obstruction across any waters 

of this state that are inhabited, or historically inhabited, by native migratory fish without 

providing passage for native migratory fish.” ORS 509.585(2). 

 

 “[N]ative migratory fish” are native fish “that migrate” and are listed in Department 

rules. ORS 509.580(6). They are not just the fish that go to the ocean and back and include 

numerous fish species that migrate entirely within freshwater systems. See OAR 635-412-

0005(32) 



 

Although ORS 509.585(2) prohibits “maintain[ing]” an artificial obstruction at any time, 

the Department’s authority to enforce this law is limited to what are commonly called 

“triggering” events: “construction, fundamental change in permit status or abandonment.” ORS 

509.585(4). “Construction” includes “[m]ajor replacement” and, “[f]or purposes of culverts, 

installation or replacement of a roadbed or culvert.” ORS 509.580(2).1 

 

 A critical point is that the law requires passage where native migratory fish were 

“historically” present, even if they are not there now. Thus, the law requires fish passage even 

where habitat is already degraded or blocked by other obstructions. The law smartly holds out 

hope for restoration. Thus, a barrier that comes up for compliance through a “triggering” event 

should not be excused from compliance just because there are other barriers to passage on the 

stream. Otherwise that barrier will excuse the next one, and so on, and passage will never be 

restored. 

 

 The statutes do not have specific criteria for the required fish passage. They direct the 

Department to do that in rules, which it has. See OAR 635-412-0035. The rules are complex but, 

in general, they require passage, during the migration seasons of the relevant fish, essentially to 

the same extent that the surrounding stream allows passage (except at extreme high and low 

flows). Thus, for road stream crossings, the rules essentially require that the stream go under the 

road at depths and velocities similar to the surrounding stream, with upstream and downstream 

connections that don’t prevent passage. OAR 635-412-0035(1)(e) & (3).  

 

 The statutes allow “waivers” and “exemptions” from ODFW enforcement. ORS 

509.585(7), (9). However, certain criteria must be met to allow those. A waiver requires doing 

something else that provides “a net benefit to native migratory fish.” ORS 509.585(7). An 

exemption requires a finding that “lack of fish passage has been effectively mitigated,” or that 

the commission has granted a “legal waiver,” or that there would be “no appreciable benefit to 

providing fish passage.” ORS 509.585(9). 

 

ODOT CULVERT REPAIR PROGRAM 

 

As an initial matter, it is important to recognize the ODOT culvert repair program for 

what it is. While presentations on the program tend to focus on the work being done to improve 

fish passage, and while some good work is no doubt being done, ODOT is in fact doing less for 

fish – probably substantially less – than the law would otherwise require it to do. We appreciate 

the policy arguments for allowing that, but policy makers should recognize that, with respect to 

fish passage, the “culvert repair program” is essentially about letting ODOT off the hook.  

 

In very general terms, the ODOT culvert repair program allows ODOT to repair culverts 

without meeting full fish passage criteria. Ordinarily, the culvert repair activity would require 

those criteria to be met. OAR 635-412-0020(2) (ODFW enforcement triggered by activities 

including “construction”); OAR 635-412-0005(9)(d) (defining “construction” for purposes of 

culverts). 

 

                                                 
1 The rules define “construction” in even greater detail, including for culverts. OAR 635-412-0005(9)(d). 



In exchange for not having to comply with fish passage standards, ODOT agrees to make 

at least some improvements to fish passage at the culverts it repairs, to spend a certain amount of 

money on fish passage in its own programs, and to pay a specified amount for ODFW to direct to 

its fish passage priorities. 

 

The culvert repair program was initiated in 2014. It expires at the end of 2017 and is 

being proposed for renewal in 2018. The existing program operates only west of the Cascades 

(excluding the North Coast Basin) and cannot include sites considered by ODFW as a “high 

priority” for fish passage improvements. The proposed renewed program would apply statewide 

and could include barriers identified as a high priority – meaning that those barriers, too, could 

be repaired without fully complying with fish passage standards – provided that passage at those 

barriers (which are held to a higher standard) is “significantly” improved, and provided the 

repairs “address everything possible and necessary at the project site to improve fish passage 

without replacing the structure itself” (note there is still no performance standard in terms of the 

extent of passage provided). 

GENERAL COMMENTS 

 

1. We appreciate all the work that has been done under the existing program both to 

improve fish passage at repaired culverts, even if not to full standards, and to provide full fish 

passage at other sites with the help of ODOT funds. These projects no doubt improved 

conditions for native migratory fish in Oregon. 

 

2. We understand and appreciate the rationale for the program: to best distribute the 

limited amount of total funds that ODOT says it has available for fish passage. We also 

understand the contention that, without this program, ODOT will repair far fewer culverts, and 

let many others go unrepaired and fail, simply to avoid triggering full, expensive fish passage 

requirements. 

 

3. The above said, we wonder if ODOT could not have been pushed harder to take 

fish passage more seriously and devote more money to it. Restoring fish passage at culverts is 

increasingly being recognized as a high priority for saving fish populations on the brink of 

extinction. In Washington state, for example, the federal courts recently identified impaired fish 

passage at highway culverts as a top priority for restoring anadromous fish runs and ordered the 

Washington Department of Transportation to undertake an aggressive program to restore passage 

at culverts. This was necessary, the courts said, to comply with treaty obligations that give native 

Americans “the right of taking fish, at all usual and accustomed grounds and stations.” United 

States v. Washington, 853 F.3d 946 (9th Cir. 2017). 

 

4. We question whether the culvert repair program is legal. Oregon’s fish passage 

statutes clearly require full fish passage upon “construction” (defined by statutes and rules to 

include culvert repairs) unless the Fish and Wildlife Commission approves a waiver or 

exemption, both of which have statutory criteria that must be met. No one is applying those 



criteria here or determining if they are met.2 Instead, according to the draft agreement, the legal 

authority for the program is OAR 635-412-0020(3)(b), which allows ODFW to grant 

“programmatic approval of a fish passage plan for multiple artificial obstructions of the same 

type.”3 (Draft Agreement, I(3).) We read that rule to authorize approval of multiple similar 

structures at the same time provided they meet fish passage criteria, not to authorize approval of 

multiple structures that do not meet the criteria. To the extent the rule may plausibly be read 

otherwise, it is inconsistent with statute, which a rule may not be. The fish passage statutes 

basically provide three options: passage according to criteria created by ODFW, a waiver, or an 

exemption. We do not think they authorize giving an entire category of obstructions owned by a 

particular party a separate set of criteria based on practical considerations that have nothing to do 

with the needs of fish.  

 

5. The program sets a bad example. It excuses ODOT from meeting ODFW’s fish 

passage standards simply because doing so is expensive. Surely it is expensive for everyone. So 

how does ODFW tell others to comply with fish passage standards if it doesn’t require that from 

other agencies of state government? ODFW should be sending the message that fish passage is 

expensive, but necessary. The culvert repair program tends to undermine that message.  

 

SPECIFIC COMMENTS 

 

1. If the culvert repair program is nevertheless extended, it should have some type of 

fish-passage performance standard for the culverts that are not brought into full compliance with 

ODFW rules. A culvert that fails to provide any meaningful fish passage should not escape full 

fish passage standards simply by adding one day of passage for one species. For example, the 

agreement could require every culvert to at least provide passage some of the time for all 

affected species and life history stages, or to provide passage over a narrower “design 

streamflow range” (representing, say, 75 percent of the flows instead of the 90 percent ordinarily 

required for full compliance). Culverts that cannot meet even the reduced standards should be 

replaced with fully complaint culverts. Instead, the current agreement and proposed draft 

agreement have only a “goal” of maximizing passage “to the extent feasible.” (Section III(2).) 

Improvements at “high priority” sites are required to be “significant,” and to “address everything 

possible and necessary at the project site to improve fish passage without replacing the structure 

itself.” (Section III(2) n. 6.) However, that still does not require any particular degree of passage. 

                                                 
2 According to ODFW staff, the culvert repair program is not operating under the criteria for a waiver or an 

exemption. If it were, there would need to be a finding, supported by substantial evidence: (a) that complying with 

full fish passage standards at the culverts would not provide an “appreciable benefit” to fish; (b) that lack of full fish 

passage was “effectively mitigated”; or (c) that the partial improvements to fish passage at the culverts and the 

funding of other fish passage projects provided a “net benefit” to fish relative to full compliance with fish passage 

criteria at all repaired culverts. 

 
3 Although the 2014 agreement also cites this rule, the 2016 Annual Report says the current program “was approved 

by the Oregon Fish and Wildlife Commission on October 10th 2014 as an ‘other action specifically approved by the 

Commission’ under Oregon fish passage rules (OAR 635‐412‐0040(2)d).” (Culvert Repair Programmatic 

Agreement (CRPA) Annual Report 2016, p. 4.) We do not understand the discrepancy but base our analysis on the 

authority cited in the agreement. (In any event, the rule cited in the annual report simply authorizes other categories 

of “mitigation” for a waiver and does not, in our view, provide legal authority for ignoring fish passage criteria 

without finding the criteria for a waiver or exemption met.) 



“Significant” is subject to a wide range of interpretations, and all “possible and necessary” 

repairs without replacement may still leave terrible fish passage. 

 

2. If ODOT really is saving as much money as estimated, ODOT should be required 

to pay more to ODFW for other fish passage projects. According to the 2016 report, ODOT 

saved more than $30 million in that year alone and could be saving $1 million or more for each 

culvert not required to comply with fish passage laws. Assuming comparable savings going 

forward, ODOT should be required to pay ODFW much more than $2 million plus $50,000 per 

culvert after the first 40. ODOT also should be committing much more than $4.2 million per year 

to its own fish passage program, which provides full fish passage at sites on its priority list. 

Given those savings, what is a fair payment for this program? We submit that at least half of the 

savings should be invested in fish passage in each year the program may function.  

 

3. The agreement should make clear that the money ODOT pays to ODFW for fish 

passage does not count toward the $4.2 million that ODOT is committing to spend in its own fish 

passage program each year. 

 

4. Assuming the program is renewed and allows ODOT to repair culverts without 

meeting the fish passage criteria in ODFW rules, and assuming a culvert cannot meet the 

program requirement of improving fish passage only because it already is providing substantially 

complete passage, we support the provision of the agreement that would require ODOT to 

improve passage at a nearby barrier in exchange for not being required to comply fully with fish 

passage criteria. (We do not support “out of kind” mitigation such as planting trees, etc.) 

However, if the culvert to be repaired is not providing substantially complete passage, and if 

repairs cannot improve passage, that culvert should not be eligible for the program and should be 

required to meet the passage criteria in the rules. Thus, we suggest inserting the words 

“substantially complete” between “If” and “fish passage” in footnote five on page two. 

 

 Thank you for considering our comments on this important issue. 

 

     Sincerely, 

 

     Brian Posewitz 
 

     WaterWatch of Oregon 

     By: Brian Posewitz, Staff Attorney 


